§124.205

time in the application process. SBA
will take into account any clarifica-
tions made by an applicant in response
to a request for such by SBA.

(c) An applicant concern’s eligibility
will be based on circumstances existing
on the date of application, except
where clarification is made pursuant to
paragraph (b) of this section or as pro-
vided in paragraph (d) of this section.

(d) Changed circumstances for an ap-
plicant concern occurring subsequent
to its application and which adversely
affect eligibility will be considered and
may constitute grounds for decline.
The applicant must inform SBA of any
changed circumstances that could ad-
versely affect its eligibility for the pro-
gram (particularly economic disadvan-
tage and ownership and control) during
its application review. Failure to in-
form SBA of any such changed cir-
cumstances constitutes good cause for
which SBA may terminate the Partici-
pant if non-compliance is discovered
after admittance.

(e) The decision of the AA/8(a)BD to
approve or deny an application will be
in writing. A decision to deny admis-
sion will state the specific reasons for
denial, and will inform the applicant of
any appeal rights.

(f) If the AA/8(a)BD approves the ap-
plication, the date of the approval let-
ter is the date of program certification
for purposes of determining the con-
cern’s program term.

§124.205 Can an applicant ask SBA to
reconsider SBA’s initial decision to
decline its application?

(a) An applicant may request the AA/
8(a)BD to reconsider his or her initial
decline decision by filing a request for
reconsideration with the SBA field of-
fice that originally processed its appli-
cation. Filing means submission by
personal delivery, first-class mail, ex-
press mail, fascimile transmission fol-
lowed by first-class mail, or commer-
cial delivery service. The applicant
must submit its request for reconsider-
ation within 45 days of receiving notice
that its application was declined. The
applicant must provide any additional
information and documentation perti-
nent to overcoming the reason(s) for
the initial decline.
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(b) The AA/8(a)BD will issue a writ-
ten decision within 45 days of the re-
gional DPCE’s receipt of the appli-
cant’s request. The AA/8(a)BD may ei-
ther approve the application, deny it
on the same grounds as the original de-
cision, or deny it on other grounds. If
denied, the AA/8(a)BD will explain why
the applicant is not eligible for admis-
sion to the 8(a) BD program and give
specific reasons for the decline.

(c) If the AA/8(a)BD declines the ap-
plication solely on issues not raised in
the initial decline, the applicant can
ask for reconsideration as if it were an
initial decline.

§124.206 What appeal rights are avail-
able to an applicant that has been
denied admission?

(a) An applicant may appeal a denial
of program admission to SBA’s Office
of Hearings and Appeals (OHA), if it is
based solely on a negative finding of
social disadvantage, economic dis-
advantage, ownership, control, or any
combination of these four criteria. A
denial decision that is based at least in
part on the failure to meet any other
eligibility criterion is not appealable
and is the final decision of SBA.

(b) The applicant may appeal an ini-
tial decision of the AA/8(a)BD without
requesting reconsideration, or may ap-
peal the decision of the AA/8(a)BD on
reconsideration.

(c) The applicant may initiate an ap-
peal by filing a petition in accordance
with part 134 of this title with OHA
within 45 days of the date of service (as
defined in §134.204) of the Agency deci-
sion.

(d) If an appeal is filed with OHA, the
written decision of the Administrative
Law Judge is the final Agency decision.
If an appealable decision is not ap-
pealed, the decision of the AA/8(a)BD is
the final Agency decision.

§124.207 Can an applicant reapply for
admission to the 8(a) BD program?

A concern which has been declined
for 8(a) BD program admission may
submit a new application for admission
to the program 12 months after the
date of the final Agency decision to de-
cline.
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